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IN THE HIGH COURT OF JUSTICE 
THE BUSINESS AND PROPERTY 
COURTS OF ENGLAND AND WALES 
BUSINESS LIST (ChD) 
 
BETWEEN: 

 Case No. BL-2023-000713 
 

JOCKEY CLUB RACECOURSES LIMITED 
Claimant/Applicant 

and 
 

(1) MR DANIEL FRANK PETER KIDBY 
(2) PERSONS UNKNOWN ENTERING THE AREA DESCRIBED BELOW 

AS THE “RACE TRACK” ON THE DAY OF A “RACING FIXTURE”, 
EXCEPT AT “CROSSING POINTS” WITH “AUTHORISATION”, AS 

DESCRIBED BELOW 
(3) PERSONS UNKNOWN ENTERING AND/OR REMAINING ON ANY 

“CROSSING POINTS” WITHOUT “AUTHORISATION” ON THE DAY 
OF A “RACING FIXTURE”, AS DESCRIBED BELOW 

(4) PERSONS UNKNOWN ENTERING THE AREA DESCRIBED BELOW 
AS THE “PARADE RING” WITHOUT “AUTHORISATION” ON THE 

DAY OF A “RACING FIXTURE”, AS DESCRIBED BELOW 
(5) PERSONS UNKNOWN ENTERING AND/OR REMAINING ON ANY 

PART OF THE AREAS DESCRIBED BELOW AS THE “HORSES’ 
ROUTE TO THE PARADE RING” AND/OR THE “HORSES’ ROUTE TO 

THE RACE TRACK” WITHOUT “AUTHORISATION” ON THE DAY 
OF A “RACING FIXTURE”, AS DESCRIBED BELOW 

(6) PERSONS UNKNOWN INTENTIONALLY OBSTRUCTING THE 
“HORSE RACES”, AS DESCRIBED BELOW 

(7) PERSONS UNKNOWN INTENTIONALLY CAUSING ANY OBJECT TO 
ENTER ONTO AND/OR REMAIN ON THE “RACE TRACK” 

WITHOUT “AUTHORISATION” ON THE DAY OF A “RACING 
FIXTURE”, AS DESCRIBED BELOW 

(8) PERSONS UNKNOWN INTENTIONALLY ENDANGERING ANY 
PERSON AT THE LOCATION DESCRIBED BELOW AS THE “EPSOM 

RACECOURSE” ON THE DAY OF A “RACING FIXTURE”, AS 
DESCRIBED BELOW 

(9) MR BEN NEWMAN 
 

Defendants/Respondents 
 

 SKELETON ARGUMENT OF THE CLAIMANT 
For a Disposal Hearing listed in a two-day window on 

8 and 10 July 2024 
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References in the format [HB/Tab/Page] are to the Hearing Bundle filed by the Claimant. 

References in the format [AB/Tab/Page] are to the Claimant’s Authorities Bundle. 

 

Suggested pre-reading (with a time estimate of approximately 2 hours): 

(1) The Claimant’s Skeleton Argument and attached Draft Order; 

(2) Jockey Club Racecourses Limited v Kidby and Others [2023] EWHC 1811 (Ch) 

(“the Interim Injunction Judgment”) [AB/1/3]; 

(3) The Order of Sir Anthony Mann dated 26 May 2023 (“the Interim Injunction 

Order”) [HB/17/1044]; 

(4) Jockey Club Racecourses Limited v Kidby and Others [2023] EWHC 2643 (Ch) 

(“the Committal Judgment”) [AB/2/15]; 

(5) The Order of Mr Justice Miles dated 13 October 2023 (“the Committal Order”) 

[HB/18/1060]; 

(6) (The headnote of) Wolverhampton City Council v London Gypsies and Travellers 

[2023] UKSC 47; [2024] 2 W.L.R. 45 [AB/6/100]; 

(7) Valero Energy Ltd v Persons Unknown [2024] EWHC 134 (KB), [2024] All ER 

(D) 23 (Feb) [AB/5/62]; 

(8) The first and second witness statements, and affidavit of Mr Nevin Truesdale 

[HB/4.5/249] [HB/15/531] [HB/1/4], and the YouTube video cited at §14 of 

Truesdale 2 (https://www.youtube.com/watch?v=ymF75WOcNUs); and 

(9) The Claimant’s Application to rely on further evidence dated 1 July 2024 

[HB/9/516]. 

A. INTRODUCTION 

1. This is the Claimant’s Skeleton Argument for a Disposal Hearing listed in a 

two-day window on 8 and 10 July 2024. The Claimant seeks a final quia timet 

injunction to restrain acts of trespass on land of which it is the freehold 

owner, and interference with its statutory right to hold horseraces at the 

Epsom Racecourse.1 The final injunction is sought against the Second to 

Eighth Persons Unknown Defendants, for a period of five years, subject to 

 
1  Pursuant to the Epsom and Walton Downs Regulation Act 1984 Act, and in accordance with the 

2013 Byelaws made by The Epsom & Walton Downs Conservators. 
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annual review.  

2. The terms of the injunction sought are set out in the draft Order, enclosed 

with this Skeleton Argument. A set of aerial photographs identifying the 

areas of the Epsom Racecourse the Claimant seeks to protect (“the Plan”) is 

included in the Hearing Bundle [HB/4.3/238].  

3. By an application filed on 1 July 2024, the Claimant also seeks permission, 

pursuant to CPR 8.6(1)(b), to rely on further written evidence, as set out in 

the second witness statement of Mr Julian Diaz-Rainey of Pinsent Masons 

LLP, solicitors for the Claimant (“the Evidence Application”). That 

evidence addresses matters which have taken place since the Claimant’s 

prior written evidence was filed on 5 April 2024, and is brought to the 

Court’s attention pursuant to the Claimant’s duty of full of frank disclosure 

(discussed further below). 

4. The structure of this Skeleton Argument is as follows: 

(1) Section B provides the factual and procedural background; 

(2) Section C sets out the legal principles relevant to ‘newcomer’ 

injunctions;  

(3) Section D sets out the Claimant’s interest in the land in question, and 

statutory rights in respect thereof, as well as the public’s limited rights 

of access over the Epsom Downs; 

(4) Section E addresses the Claimant’s application to rely on further 

evidence; 

(5) Section F sets out why, in the Claimant’s submission, the substantive 

requirements for the grant of a final injunction to restrain persons 

unknown are met in this case; and 
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(6) Section G sets out why, in the Claimant’s submission the relevant 

procedural requirements are also met in this case. 

B. FACTUAL AND PROCEDURAL BACKGROUND 

5. The Claimant is the largest commercial horseracing organisation in the UK. 

It is the freehold owner of the Epsom Downs, and of the Epsom Racecourse 

(marked with a red line on the Plan) [HB/4.3/238] (Truesdale 1, §§7-8, 18) 

[HB/4.5/249]. 

6. The Claimant’s racecourses have in recent years been the target of acts of 

trespass and other unlawful behaviour carried out by protesters seeking to 

disrupt the running of its races in the purported pursuit of animal rights. 

Following serious disruption at the Grand National in April 2023 

[HB/4.5/292], and widespread publication of protesters’ plans similarly to 

target the Epsom Derby in June 2023 [HB/4.5/265], the Claimant issued Part 

8 proceedings and applied for an interim injunction on 22 May 2023, seeking 

to restrain such acts (the “Interim Injunction Application”). 

7. The Claim and the Interim Injunction Application were brought initially 

against the co-founder of the group Animal Rising (“AR”), Mr Kidby (the 

First Defendant). The Claim and Application were also initially brought 

against seven ‘Persons Unknown’ Defendants, described by way of the 

various apprehended acts (the Second to Eighth Defendants).  

8. Sir Anthony Mann granted the Interim Injunction on 26 May 2023. He 

concluded that there was “very serious risk of the trespasses and other wrongs”, 

and that the Injunction would “prevent disruption of the races and the danger to 

life and limb” (the Interim Injunction Judgment, §43) [AB/1/3]. The Interim 

Injunction Order [HB/17/1044] provided (by reference to the defined terms 
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set out therein) that until judgment or further order, on the day of any Racing 

Fixture at the Epsom Racecourse, the Defendants must not:  

(1) Enter the Race Track, except at authorised Crossing Points; 

(2) Enter and/or remain on any Crossing Points without Authorisation; 

(3) Enter the Parade Ring without Authorisation; 

(4) Enter and/or remain on any part of the Horses’ Route to the Parade 

Ring, without Authorisation;  

(5) Enter and/or remain on any part of the Horses’ Route to the Race 

Track, without Authorisation; 

(6) Intentionally obstruct the Horse Races;  

(7) Intentionally cause any object to enter onto and/or remain on the Race 

Track without Authorisation; 

(8) Intentionally endanger any person at the Epsom Racecourse. 

9. The Interim Injunction Order was widely publicised by the Claimant and in 

the media [HB/1/125-139, 146-160]. In an interview on BBC Radio Surrey on 

2 June 2023, Mr Newman, an individual apparently affiliated with AR, 

stated that he was aware of the injunction, which he intended to breach 

(Truesdale Affidavit, §42) [HB/1/4, 183].   

10. True to his word, Mr Newman knowingly breached the injunction on 3 June 

2023, by taking the highly irresponsible, dangerous (and contumelious) step 

of running onto the racetrack at the Epsom Racecourse during the running 

of the Epsom Derby. Fortunately, Mr Newman was quickly apprehended 

by stewards and police officers, who later expressed that they had feared 
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for their own safety, and/or that of all those involved, due to the high-risk 

situation the Mr Newman had created (Truesdale 2, §33) [HB/15/531].  

11. By his actions, Mr Newman fell within the definitions of the Second and 

Sixth Persons Unknown Defendants, and thereby became a Defendant to 

the Claim, as recorded in the Committal Judgment of Miles J (§§8, 12) 

[AB/2/15].2 

12. Miles J held that Mr Newman’s breaches were sufficiently serious that only 

a custodial sentence would be appropriate (§30; p. 2 of the Committal 

Order). Mr Newman was thereby sentenced to two months imprisonment, 

suspended until 11 April 2025 on the conditions that (i) he does not enter 

and is not present on any racetrack owned by the Claimant save with the 

Claimant’s permission, and (ii) does not intentionally obstruct any horse 

race organised by the Claimant.  

13. On 15 March 2024, Mr Justice Roth ordered that a disposal hearing be listed 

before a High Court judge (§7) [HB/19/1065]. Roth J further ordered that his 

Order of that date, together with any further Order in these proceedings, 

the Claimants’ further evidence and Amended Claim Form, be served on 

the Persons Unknown Defendants by alternative service, pursuant to CPR 

6.15 and 6.27 (§6).3 He ordered that alternative service should be effected by 

the Claimant (i) posting digital copies on its website and Facebook page, (ii) 

 
2  A person who carries out an act which brings him/her within the scope of the definition of a  

defendant to the proceedings, automatically makes himself/herself a party to the proceedings; it 
is not necessary thereafter to join the individual as a defendant (South Cambridgeshire District 
Council v Gammell and Others [2006] 1 WLR 658 at §32 per Sir Anthony Clarke MR: “the Gammell 
Principle”).  See further Wolverhampton City Council v London Gypsies and Travellers [2024] 2 W.L.R. 
45, at §128: “…[W]e have no reason to doubt the efficacy of the concept of self-identification as a defendant 
as a means of dealing with disobedience by a newcomer with an injunction, the propriety of which is not 
itself under challenge (as it was not in Gammell)…”. 

3  CPR 6.27 provides (by reference to CPR 6.15) that the court may make an order  permitting service  
of any document in the proceedings by an alternative method or at an alternative place, where 
there is “good reason” to do so (and may order that alternative steps already taken amount to good 
service).  Whether there is “good reason” is a matter of fact; there need not be exceptional 
circumstances (Abela v Baadarani [2013] 1 WLR 2043, §§33-35; c.f. CPR 6.16). The essential 
requirement is that the means used “should be such as can reasonably be expected to bring the 
proceedings to the attention of the defendant” (Cameron v Liverpool Victoria Insurance Co Ltd [2019] 1 
WLR 1471, §21 per Lord Sumption). 
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affixing sealed copies in transparent containers in at least two conspicuous 

locations at public entrances to the Epsom Racecourse, and (iii) providing 

digital copies to AR (“the Sanctioned Alternative Service Methods”). 

14. On 15 March 2024, in accordance with §1 of the Order of Roth J, the 

Claimant filed and served an Amended Claim Form [HB/8/509]. 

15. On 5 April 2024, in accordance with §4 of the Order of Roth J, the Claimant 

filed and served further evidence.  

16. On 22 April 2024, it was ordered by consent that the Claim be stayed as 

against the First and Ninth (named) Defendants. This was agreed on the 

basis that the First and Ninth Defendants gave undertakings to the Court 

that they would not carry out the acts set out in the Interim Injunction Order 

for a period of five years, in exchange for the Claimant agreeing not to 

pursue costs against them [HB/20/1067].  

17. Accordingly, the Claimant now seeks a final injunction only against the 

Second to Eighth (Persons Unknown) Defendants.  

18. On 1 July 2024, the Claimant filed the Evidence Application, which is 

addressed below.  

C. LEGAL BACKGROUND: NEWCOMER INJUNCTIONS  

19. In its recent decision in Wolverhampton City Council v London Gypsies and 

Travellers [2023] UKSC 47; [2024] 2 W.L.R. 45 (“Wolverhampton”) 

[AB/6/100], the Supreme Court made clear that the courts have jurisdiction 

under s. 37 of the Senior Courts Act 1981 to grant final (and interim) 

injunctions against “newcomers”, i.e. persons unknown who are 

unidentifiable at the time of the application (§§186, 237).  
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20. As the Court will be aware, s. 37 of the Senior Courts Act 1981 provides that 

it may grant an injunction where it is “just and convenient to do so.” This 

generally requires that the claimant has an interest which merits protection, 

and a legal or equitable principle which justifies protecting that interest by 

ordering the defendant not to do something (Re G (Court of Protection: 

Injunction) [2022] EWCA Civ 1312; [2023] Fam 107; [2022] 3 WLR 1339, §55).4 

21. Considering in detail the origin and application of newcomer injunctions, 

the Supreme Court held that these were a “whole new type of injunction with 

no very closely related ancestor from which it might be described as evolutionary 

offspring, although analogies can be drawn” (§144). The Supreme Court further 

set out the “distinguishing features of an injunction against newcomers” (at §143)  

“(i)  They are made against persons who are truly unknowable at the time of the 
grant, rather than […] identifiable persons whose names are not known. They 
therefore apply potentially to anyone in the world. 

(ii)  They are always made, as against newcomers, on a without notice basis […]. 
However, […] informal notice of the application for such an injunction may 
nevertheless be given by advertisement. 

(iii)  In the context of Travellers and Gypsies they are made in cases where the 
persons restrained are unlikely to have any right or liberty to do that which is 
prohibited by the order, save perhaps Convention rights to be weighed in a 
proportionality balance. The conduct restrained is typically either a plain 
trespass or a plain breach of planning control, or both. 

(iv)  Accordingly, although there are exceptions, these injunctions are generally 
made in proceedings where there is unlikely to be a real dispute to be resolved, 
or triable issue of fact or law about the claimant's entitlement, even though the 
injunction sought is of course always discretionary. They and the proceedings 
in which they are made are generally more a form of enforcement of undisputed 
rights than a form of dispute resolution. 

(v)  Even in cases where there might in theory be such a dispute, or a real 
prospect that article 8 rights might prevail, the newcomers would in practice be 
unlikely to engage with the proceedings as active defendants, even if joined. This 
is not merely or even mainly because they are newcomers who may by complying 
with the injunction remain unidentified. Even if identified and joined as 

 
4  Baker LJ, giving the judgment of the Court of Appeal and considering the judgment of Lord Leggatt 

in Convoy Collateral Ltd v Broad Idea International Ltd [2021] UKPC 24; [2023] AC 389 (“Broad Idea”).  
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defendants, experience has shown that they generally decline to take any active 
part in the proceedings, whether because of lack of means, lack of pro bono 
representation, lack of a wish to undertake costs risk, lack of a perceived defence 
or simply because their wish to camp on any particular site is so short term that 
it makes more sense to move on than to go to court about continued camping at 
any particular site or locality. 

… 

(vii)  For all those reasons the injunction (even when interim in form) is sought 
for its medium to long term effect even if time-limited, rather than as a means of 
holding the ring in an emergency, ahead of some later trial process, or even a 
renewed interim application on notice (and following service) in which any 
defendant is expected to be identified, let alone turn up and contest. 

(viii)  Nor is the injunction designed (like a freezing injunction, search order, 
Norwich Pharmacal or Bankers Trust order or even an anti-suit injunction) to 
protect from interference or abuse, or to enhance, some related process of the 
court. Its purpose, and no doubt the reason for its recent popularity, is simply to 
provide a more effective, possibly the only effective, means of vindication or 
protection of relevant rights than any other sanction currently available to the 
claimant local authorities.” 

22. The Supreme Court was dealing in that case with injunctions brought by 

local authorities against encampments of Gypsy and Traveller communities, 

and stated that nothing stated in the judgment should be taken as 

“prescriptive” in relation to newcomer injunctions in protest cases (§235). 

However, much of what is said in Wolverhampton applies to the present case 

too and the principles set out in Wolverhampton have since been cited in 

recent protest cases, in particular, Valero Energy Ltd v Persons Unknown [2024] 

EWHC 134 (KB), [2024] All ER (D) 23 (Feb) (“Valero”) [AB/5/62], in which a 

final injunction was granted on an application for summary judgment (see 

also High Speed Two (HS2) Ltd v Persons Unknown [2024] EWHC 1277 (KB), 

[2024] All ER (D) 11 (Jun) (“HS2”) [AB/3/26] and Exolum Pipeline Systems Ltd 

v Persons Unknown [2024] EWHC 1015 (KB) (“Exolum”) [AB/4/55], in which 

interim injunctions against persons unknown were extended upon review). 

23. Prior to Wolverhampton, the Court of Appeal had provided guidance on the 

substantive and procedural requirements for interim injunctions against 
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persons unknown in protest cases in Canada Goose v Persons Unknown [2021] 

WLR 2802 (“Canada Goose”) at §82 [AB/8/223]. The Supreme Court in 

Wolverhampton overruled the Court of Appeal’s finding in Canada Goose that 

final injunctions could not be granted in protester cases against persons 

unknown who were not parties at the date of the final order (see in, 

particular, Wolverhampton, §§134, 143, 144, 167; and HS2, §34). 

Notwithstanding this, the substantive and procedural requirements set out 

by the Court of Appeal in Canada Goose in relation to interim injunctions 

remain good law and should be taken into account alongside the principles 

set out in Wolverhampton, including in respect of final injunctions (see Valero 

at §§55-57). 

24. The requirements set out in Wolverhampton and Canada Goose were 

summarised by Ritchie J in Valero at §58.5 A summary of those 

requirements, modelled on Ritchie J’s summary, is provided below, 

together with further principles relevant to their application in the present 

case. Ritchie J’s summary related in particular to applications for a final 

injunction upon summary judgement, and has, accordingly, been adapted 

for present purposes.6  

i. Substantive requirements 

25. Cause of action: There must be a civil cause of action identified in the claim 

form (Valero, §58(1)). Fear of trespass is one of most common causes of 

action underlying quia timet injunctions (ibid.). Moreover, “In law a 

 
5  Ritchie J cited his own summary in his further judgment in HS2 at §30, in respect of the renewal  

of an interim injunction. 
6  Thus, the section below does not address the substantive requirements identified by Ritchie J at 

§58(3) and (4), namely that there must be “sufficient and detailed evidence before the Court on the 
summary judgment application” to justify the Court finding that no trial is needed to determine the 
issue, and that there is “no realistic defence”. In this case, it is submitted, the Claimant “must satisfy 

the court by detailed evidence that there is a compelling justification for the order sought” 
(Wolverhampton, §188; Valero, §58(5)), where the Claimant is obliged to draw to the 
Court’s attention all facts, matters and arguments, with reasonable research and 
diligence, which are relevant to the Court’s decision (Wolverhampton, §218; Valero, 
§58(2)).  
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landowner whose title is not disputed is prima facie entitled to an injunction to 

restrain a threatened or apprehended trespass on his land: see Snell's Equity (34th 

ed) at para 18-012” (Valero, §54).7  

26. Full and frank disclosure by the Claimant: The Claimants must make full 

disclosure to the Court not just of all the facts and matters upon which it 

relies but also, full disclosure of all facts, matters and arguments of which, 

“after reasonable research, it is aware or could with reasonable diligence ascertain 

and which might affect the decision of the court whether to grant, maintain or 

discharge the order in issue, or the terms of the order it is prepared to make or 

maintain” (Wolverhampton, §219). This is a continuing obligation, which 

must be fulfilled having regard to the one-sided nature of the application 

and the substance of the relief sought (ibid; see also Valero, §58(2)).   

27. Compelling justification for the injunction: The “overarching principle that 

must guide the court at all stages of its consideration” is that the Claimant must 

satisfy the Court by detailed evidence that there is a “compelling justification 

for the order sought” (Wolverhampton, §188; see also Valero, §58(5)).  

28. In applications for quia timet injunctions, the Claimant must establish that 

there is an imminent and real risk (Wolverhampton, §218; Canada Goose, 

§82(3); Valero, §54). The Court may consider that there is a compelling 

justification for the injunction even where there is “a small risk of future 

disruption” but “the consequences of the risk materialising are serious” (Exolum, 

§§20, 24; see also Valero, §67).  

29. Importantly, when assessing the risk present on an application for a final 

injunction, the Court may consider the effect of any interim injunction 

already in place, and the risk which may re-emerge if the interim injunction 

 
7  As the Court will be aware, trespass to land consists of “any unjustifiable intrusion by one person  

upon land in the possession of another”, which is “actionable without proof of damage” (Clerk 
& Lindsell on Torts (23rd Ed.) §§18-01, 18-08. One who has a right of entry upon another’s land 
and acts in excess of that right, also commits trespass (Cambridge City Council v Traditional 
Cambridge Tours Ltd [2018] LLR 458). 
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were to lapse. In Valero, for example, Ritchie J held at §64: “I find that the 

reduction or abolition of direct tortious activity against the Claimants' 8 Sites was 

probably a consequence of the interim injunctions which were restraining the 

[persons unknown] connected with the 4 [protest organisations] and that it is 

probable that without the injunctions direct tortious activity would quickly have 

recommenced and in future would quickly recommence.” 

30. Where appropriate on the facts, the Claimant must also establish that it has 

exhausted all reasonable alternatives to the grant of an injunction, and taken 

appropriate steps to control or even prohibit the unwanted activity using 

other measures and powers at its disposal (Wolverhampton, §189).8 

31. Furthermore, the injunction must be necessary and proportionate to the 

need to protect the Claimants' right. This requires the Court to take into 

account the balancing exercise as between the parties’ respective 

Convention rights, in accordance with the Supreme Court’s guidance in 

DPP v Ziegler [2022] A.C. 408 (“Ziegler”) [AB/7/170] (Valero, §58(6); see also 

Wolverhampton, §§143(iii), 223; Canada Goose, §82(5)). 

32. As regards that balancing exercise, the right to engage in public protest is 

of course protected by the rights to freedom of expression and peaceful 

assembly under Arts. 10 and 11 ECHR, but such rights are qualified under 

Arts. 10(2) and 11(2). Those rights may be subject to proportionate 

restrictions “as are prescribed by law and are necessary in a democratic society, in 

the interests of … public safety, for the prevention of disorder or crime, … for the 

protection of the reputation or rights of others.” The right to property is also, of 

course, protected under the ECHR, by Article 1 of the First Protocol 

(“A1P1”). As set out in Cuciurean v Secretary of State for Transport [2021] 

EWCA 357 (“Cuciurean”) at §9(2), cited in Valero at §65: 

 
8  Thus the Supreme Court considered, that in Gypsy and Traveller cases, the local authority must  

also establish that it has complied with its obligations properly to consider and provide lawful 
stopping places for Gypsies and Travellers (§189).). 
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“In a democratic society, the protection of property rights is a legitimate aim, 
which may justify interference with the rights guaranteed by Article 10 and 
11. Trespass is an interference with A1P1 rights, which in turn requires 
justification. In a democratic society, Articles 10 and 11 cannot normally 
justify a person in trespassing on land of which another has the right to 
possession, just because the defendant wishes to do so for the purposes of 
protest against government policy. Interference by trespass will rarely be a 
necessary and proportionate way of pursuing the right to make such a 
protest” (emphasis added). 

33. In Ziegler, by reference to the decision of the European Court of Human 

Rights (“ECtHR”) in Kudrevicius v Lithuania (2016) 62 E.H.R.R. 34, the 

Supreme Court held that protest action which is intended seriously to disrupt 

the activities of others “is not at the core” of the freedom of peaceful assembly 

under Art. 11 ECHR (§67). Considering the same decision in Cuadrilla 

Bowland Limited & Ors v Persons Unknown [2020] EWCA Civ 9; [2020] 4 WLR 

29, the Court of Appeal noted that there is an important distinction “between 

protests which cause disruption as an inevitable side-effect and protests which are 

deliberately intended to cause disruption, for example by impeding activities of which 

the protesters disapprove”, where restrictions in respect of the latter “may much 

more readily be justified” (§§42-44). 

34. The balancing exercise as between the respective Convention rights requires 

an “open-textured” examination of factors relevant to the particular 

circumstances (Ziegler, §§67-71), which may include (but is not limited to): 

“the extent to which the continuation of the protest would breach domestic law, the 

importance of the precise location to the protesters, the duration of the protest, the 

degree to which the protesters occupy the land, and the extent of the actual 

interference the protest causes to the rights of others, including the property rights of 

the owners of the land, and the rights of any members of the public” (Ziegler, §§17, 

72, citing the Court of Appeal in City of London Corpn v Samede [2012] PTSR 

1624 (“City of London Corpn”) at §39). Other relevant factors may include 

whether the views giving rise to the protest relate to important issues, which 
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many would consider of considerable breadth, depth and relevance and 

whether the protesters believed in them (Ziegler, §72). 

35. Damages not an adequate remedy: For the Court to grant a final injunction 

against persons unknown, the Claimant must show that damages would not 

be an adequate remedy (Valero, §58(7)).  

ii. Procedural requirements 

36. Clear identification of the persons unknown: If defendants are known and 

have been identified they must be joined as individual defendants to the 

proceedings (Canada Goose, §82(1)). If the persons the Claimants seek to 

injunct are newcomers, which cannot be identified by name, they should, so 

far as possible be identified by reference to the conduct (and, if necessary, 

relevant intentions) which would amount to a breach (Wolverhampton, §221; 

Canada Goose, §82(1), (2) and (4); Valero, §58(8)). 

37. Clear, non-technical injunction terms: The injunction must spell out clearly 

and “in everyday terms” (i.e. not in terms of a legal cause of action) the acts it 

prohibits, to enable persons affected to know what they must not do 

(Wolverhampton, §§222-224; Canada Goose, §82(6); Valero, §58(9)). Moreover, 

the order should extend no further than the minimum necessary to achieve 

the purpose for which it was granted (Wolverhampton, §222). 

38. The prohibitions must match the claim: The terms of the injunction must 

correspond to the causes of action set out in the Claim Form (Wolverhampton, 

§222; Canada Goose, §82(5); Valero §58(10)). These may include lawful 

conduct if, and only to the extent that, there is no other proportionate means 

of protecting the Claimant's rights (Canada Goose, §82(5)).  

39. Geographic boundaries: The territorial scope of the injunction must be 

clearly defined (Wolverhampton, §225; Canada Goose, §82(7); Valero §58(11)). 
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40. Temporal limits: The duration of a final injunction should be only such as 

is reasonably necessary to protect the Claimant’s legal rights in light of the 

evidence of past tortious activity and the future feared tortious activity 

(Wolverhampton, §225; Canada Goose, §82(7); Valero, §58(12)).  

41. By way of example, in Valero, a five-year injunction was granted (subject 

to annual review). Ritchie J considered that in the circumstances of that case, 

it would not be reasonable to put the Claimants to the further expense of re-

issuing a further injunction within a shorter period of time (§75).  

42. Service: The proceedings, evidence, applications and orders must be 

served on persons unknown by alternative means (pursuant to CPR 6.15 

and 6.27), which have been considered and sanctioned by the Court 

(Wolverhampton, §§226-230; Canada Goose, §82(7); Valero, §58(13)). When the 

relief sought may affect Convention rights, the Claimant must demonstrate 

that it has taken all practical steps to notify the Defendants, in accordance 

with s. 12 of the Human Rights Act 1998 (“HRA 1998”) [AB/12/282] (Valero, 

§58(13))9.  

43. The right to set aside or vary: Orders (whether interim or final) must 

include “generous liberty to any person affected by its terms to apply to vary or 

discharge the whole or any part of the order” (Wolverhampton, §232; see also 

Valero, §58(14)).  

44. Review: Provision must be made for the review of final injunctions, the 

regularity of which depends on all the circumstances (Wolverhampton, §225; 

Valero, §58(15)). 

45. Undertakings: Undertakings may be relevant to the grant of final 

injunctions depending on all the circumstances of the case (Valero, §59). The 

 
9  In both Wolverhampton (§227) and Canada Goose (§50), appropriate methods were considered to 

include posting the documents on social media and fixing them at the relevant premises. 
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Supreme Court in Wolverhampton (at §234) cited Birmingham City Council v 

Afsar [2019] EWHC 1619 (QB), a protest case in which the judge noted (in 

respect of an interim injunction) that it was the norm for undertakings to be 

given in cases in which Art. 10 ECHR rights are affected [AB/10/270].  

D. THE EPSOM RACECOURSE: THE CLAIMANT’S INTERESTS IN THE 

LAND AND STATUTORY RIGHTS  

46. As noted above, the Claimant is the freeholder owner of the land over which 

it seeks the final injunction. Members of the public are granted limited 

rights of access over the Epsom Downs under the Epsom and Walton 

Downs Regulation Act 1984 (“the Act”) [AB/13/283], and in accordance 

with the Byelaws made by The Epsom & Walton Downs Conservators in 

2013 (“the Byelaws”) [AB/11/274].10  

47. Section 4 of the Act grants the public the “right of access for air and exercise on 

foot over the Downs”. It clearly states, however, that “nothing in this section 

shall authorise any interference with … any … rights conferred upon the Company 

… by this Act.”  

48. The Claimant is “The Company” under the Act, as defined under s. 2(1), by 

virtue of being “the reversioner” of the lease previously held by United 

Racecourses Limited over the land in question (see also recital (2) to the 

Act). As The Company under the Act, the Claimant holds the statutory right 

to hold and conduct horse races at “Authorised Meetings” on the Epsom 

Downs on up to 16 days in a year (referred to as “Racing Fixtures”: s. 14).  

 
10  The Conservators were incorporated under the Epsom and Walton Downs Regulation Act 1936 

with powers to regulate, preserve and control the Epsom and Walton Downs. The 1936 Act was 
repealed but the Conservators’ powers retained. The Applicant is a Conservator, holding 3 of 10 
places (Truesdale 1, §19) [HB/4.5/249]. 
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49. Section 17 of the Act provides that the Claimant may hold Racing Fixtures 

“notwithstanding anything contained in this Act or in any byelaws made under 

this Act”. Pursuant to s. 17, the Claimant may: 

(1) On the day of a Racing Fixture, control access over the Downs to a 

broad area of land encompassing the Epsom Racecourse (“the 

Relevant Area”)11, and to the paddock, more commonly known as the 

“Parade Ring” (s. 17(3)); 

(2) On all days, exclude members of the public from walking on the 

Relevant Area except on at least seven crossing places, and on the day 

of a Racing Fixture, also exclude members of the public from these 

crossing places (save that in the three days prior to a Racing Fixture, 

the Claimant must maintain a passage of 1-2 metres across the 

northern part of the Relevant Area: ss. 17(5)(a), 17(16)). (Note that the 

‘crossing places’ across the Downs referenced in the Act should not be 

confused with the ‘Crossing Points’ which traverse the Race Track 

itself, marked with blue lines on the Plan. It is the latter which is 

referenced at §4(1)-(2) of the Draft Order, and the description of the 

Third Defendant.)  

(3) On the day of a Racing Fixture, exclude members of the public from 

the Relevant Area, subject to the payment of a charge as the Claimant 

sees fit (s. 17(1)(b)). 

50. Section 11 of the Act provides that the Conservators may make byelaws, 

subject to the provisions of the Act, for certain purposes including “for the 

preservation of order” and to “avoid undue interference with the enjoyment of the 

Downs by other persons”. Such power is conferred on the Conservators in 

 
11  The Relevant Area is referred to in the Act and the Byelaws as the “Race Course”, by reference to 

markings on a “deposited map” produced with the legislation. This should not be confused with 
the area constituting the “Epsom Racecourse”, marked within the red line on the Plan. For these 
purposes, it is sufficient to note that the Relevant Area includes the Epsom Racecourse.   



 

 18 

accordance with s. 236(1) of the Local Government Act 1972 (“LGA 1972”) 

[AB/14/313]. 

51. The Byelaws, made pursuant to s. 11 of the Act, provide that: 

(1) Without the consent of the Conservators, a person may not walk on 

the Relevant Area, except at the crossing places identified in s. 17(5)(a) 

of the Act (s. 2(1)(j)); and 

(2) No person shall “intentionally obstruct, endanger or give reasonable cause 

for annoyance to any other person in the proper use of the Downs” (s. 

2(2)(e)).  

52. “Proper use of the Downs” for the purpose of s. 2(2)(e) of the Byelaws 

necessarily includes the Claimant’s right to hold Racing Fixtures under ss. 

14 and 17 of the Act.  

53. In accordance with ss. 4, 14, 17 of the Act and s. 2(2)(e) of the Byelaws, 

therefore, the Applicant has a clear legal right to hold Racing Fixtures 

without interference or intentional obstruction. 

54. A police officer or servant of the Conservators may in certain circumstances, 

and after due warning, remove from the Downs individuals considered to 

have breached the Byelaws (ss. 19-20). 

55. Further, a breach of the Byelaws is a criminal offence, punishable by a fine 

(s. 21). Section 21 of the Byelaws provides that the maximum fine for such 

a breach must not exceed level 2 on the Sentencing Council’s standard scale, 

which is presently £500. However, s. 11 of the Act (which limits the 

Conservators’ powers to make byelaws) provides that the maximum fine 

that may be imposed is £50. Indeed, £50 is the maximum fine which may be 

imposed under the Byelaws, in accordance with s. 237 LGA 1972. 
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E. THE CLAIMANT’S APPLICATION TO RELY ON FURTHER 

EVIDENCE 

56. The Claimant seeks (i) permission to rely on further written evidence in 

accordance with CPR 8.6(1)(b), and (ii) an Order that such evidence be 

deemed served on the Persons Unknown Defendants pursuant to CPR 6.15 

and 6.27. 

57. The Claimant seeks to draw the new evidence to the Court’s attention in 

accordance with its duty of full and frank disclosure. This is because the 

evidence describes a change in circumstances in relation to AR’s website 

since the Claimant filed its previous evidence on 5 April 2024. 

58. The second witness statement of Mr Diaz-Rainey describes recent changes 

to AR’s website, which came to the attention of the Claimant’s legal 

representatives in preparation for this hearing. As addressed at §§8 and 9 

of Diaz-Rainey 2, certain features of AR’s website which are referenced at 

§22 of Truesdale 2, have now been changed. Diaz-Rainey 2 also describes 

the up-to-date position in respect of the acts and intentions of AR and other 

protest groups, as evident from the public record.  

59. The Claimant submits that the Application should be deemed to have been 

served as of 1 July 2024, when the Claimant (i) posted digital copies of its 

application on its website and Facebook page, (ii) affixed sealed copies in 

transparent containers at public entrances to the Epsom Racecourse, and 

(iii) provided digital copies to Mr Kidby, the co-founder of AR. These 

methods accord with the previous orders for service in these proceedings. 

60. In the circumstances, the Claimant respectfully requests that it be granted 

permission to rely on Diaz-Rainey 2, and that said statement be deemed 

served by alternative means. 
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F. WHY THE SUBSTANTIVE REQUIREMENTS ARE MET IN THIS CASE 

i. Cause of action 

61. The Claimant seeks a final quia timet injunction founded on apprehended 

acts of trespass and interference with the Claimant’s rights to hold races at 

Epsom Racecourse under the Act (Amended Claim Form, §§1A, 2.1) 

[HB/8/509].  

62. As noted at paragraph 25 above (citing Valero, §54), a landowner whose title 

is not disputed is prima facie entitled to an injunction to restrain a threatened 

or apprehended trespass on his land. The Claimant’s title has not been 

disputed in this case, and Sir Anthony Mann held that he was “satisfied that 

there is sufficient freehold title to sustain a trespass claim” (§31).  

63. Considering the sections of the Act set out under Section D above, and in 

particular, sections 2, 4, 11 and 17, Sir Anthony Mann stated as follows: “It 

is sufficient to record that combining the Company's rights as freeholder with the 

rights given under that Act, the Company has very significant rights to control the 

public's rights, what would otherwise be the public’s full rights of access to Epsom 

Down.” Sir Anthony Mann went on to state as follows:  

“I am satisfied that were the acts which the Company fears to take place, 
they would amount to actionable trespasses and, if a sufficient danger of 
their being carried out is established, the Company would be entitled to an 
injunction to restrain them. I am satisfied that as a matter of title, the 
Company is entitled to the relief sought for the reasons given.” 

64. The Claimant respectfully submits that those matters of title have not 

changed since the interim injunction was granted, and that the first 

substantive requirement is met.  

ii. Full and frank disclosure by the Claimant  



 

 21 

65. In the Claimant’s respectful submission, it has complied with its duty of full 

and frank disclosure, in accordance with the principles set out above. As 

addressed at Section E above, the Claimant has, with reasonable diligence 

and research, sought to place before the Court, all facts and matters which, 

it considers might affect the Court’s decision. It has done so having regard 

to the one-sided nature of proceedings against persons unknown, and the 

continuing nature of its duty. The Claimant also addresses in its 

submissions below, the arguments it considers could properly be raised by 

the Defendants. 

iii. Compelling justification for the injunction 

66. In the Claimant’s submission, there is compelling justification for the final 

injunction on the basis that: (i) there is a real and imminent risk of serious 

and irreparable harm caused by deliberately disruptive protests; (ii) all 

alternative remedies and measures have been exhausted; and (iii) the 

balance of respective Convention rights falls, emphatically, in favour of 

granting the final injunction.  

(1) Imminent and real risk 

67. Absent injunctive relief, there is, it is submitted, an imminent and real risk 

of trespass and interference with the Claimant’s statutory rights, which 

would cause the Claimant real harm. The Claimant sets out, below, in turn 

its submissions on (i) the strong probability of the unwanted acts occurring, 

and (ii) the potentially severe harm which may be caused, if such acts were 

to occur. 

68. First, there is a strong probability of trespass and/or disruption to the races, 

interfering with the Claimant’s statutory rights. Animal rights protesters 

have caused significant disruption to horse races in recent years: Truesdale 

1, §§35-48 [HB/4.5/249], Truesdale’s Affidavit, §§55-58 [HB/1/4], White, 
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§§19-27 [HB/4.7/407]; Truesdale 2, §11-14 [HB/15/531]. It is true that Epsom 

Derby was not disrupted in 2024 as it was in 2023. It is submitted that this 

is likely due in no small part to the salutary treatment of Mr Newman after 

his reckless breach of the Interim Injunction Order. The smooth running of 

this year’s Derby shows the deterrent effect of the committal of the Ninth 

Defendant (who spent some weeks in custody following his arrest at the 

2023 Derby). As explained in Valero, it is probable that, were the interim 

injunction allowed to lapse, there would be a resurgence in protest activity 

at Epsom.  

69. AR continues to champion its previous disruptions on social media. Most 

notably, a youtube video featuring AR’s co-founder Alex Lockwood, 

celebrates the Ninth Defendant’s actions at the 2023 Epsom Derby 

(Truesdale 2, §14) [HB/15/531]. He describes this as AR’s “biggest ever press 

day”, which helped the group to further its aims and agenda. Moreover, on 

6 March 2024, AR published an article on its website, citing a report which 

it says supports the position that its disruption of the Grand National in 

2023 was followed by heightened support for policy changes, including a 

ban on horse racing (Truesdale 2, §16) [HB/15/531]. There remains a strong 

probability, therefore, that animal rights protesters will be inspired by AR’s 

actions and rhetoric, to take action themselves.  

70. AR does not operate as a corporate entity, or with any hierarchical structure 

known to the Claimant (Truesdale 2, §21) [HB/15/531]. There remains a real 

and imminent risk that whatever position is adopted by the amorphous 

group known as AR, those behind it and or sympathetic to it will, absent 

injunctive relief, be moved to disrupt future races.  

71. Moreover, the Claimant is not only fearful of trespass and disruption by AR 

or other animal rights protest groups or individuals. Groups such as Just 

Stop Oil and Extinction Rebellion continue to target widespread sporting 
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events seemingly unrelated to their causes (Truesdale 2, §§24-30) 

[HB/15/531]. Indeed, Extinction Rebellion stated publicly at the start of 2024 

that it intended to carry out “escalating actions and tactics throughout the course 

of the year” (Truesdale 2, §27) [HB/15/531]. Insofar as the Claimant is given 

permission to rely on Diaz-Rainey 2, it highlights that Extinction Rebellion 

has remained true to its word: most recently, it blocked the entrance to the 

KLM Golf Open in Amsterdam, and threw red and white powder onto the 

green during the Travelers Championship (§16).  

72. The unique nature of the Epsom Racecourse means that if, even one 

protester were motivated to disrupt the races at Epsom, the probability of 

their achieving that aim is much greater than at other racecourses. This was 

acknowledged by Sir Anthony Mann, in his judgment, as follows: 

“10. Because of the odd physical nature of and title to Epsom Downs, the 
racecourse is vulnerable to greater degrees of invasion than might otherwise be 
the case. The whole area of the racecourse is not securely fenced. There are rails 
along the edge of the racetrack to delineate it, but there is no clearly delineated 
part or delineated area on the ground which necessarily secures the area of the 
racecourse from incursion by members of the public. 

11. The public have access to the area which is loosely enclosed by the racetrack 
itself, but under the Act, only across certain crossing points, Nonetheless, those 
crossing points are normally open and provide a route, in theory, onto the 
racetrack, but as I will come to, the public or not allowed on to that. Suffice it to 
say, for present purposes, the absence of a clearly delineated, fenced area around 
the area of the whole racecourse, means that the site is vulnerable to incursions 
by persons who are not supposed to be there, at least on race days. 

12. Horses are therefore vulnerable to incursions on the racetrack itself. They 
are also vulnerable to distraction and potentially some form of frightening 
and/or attack as they move around the areas ancillary to the racetrack; that is to 
say, the areas from the stable to the parade ring and from the parade ring to the 
course, but those are not areas which are securely fenced off from members of 
the public. A persistent member of the public would and could have access to 
those areas if he or she wished to do so, even if they have been legitimately 
admitted by a ticket through one of the permitted public entrances. 

13. There are times when the horses are making their way from the parade ring 
to the track when their passage is protected by men holding ropes, but that is, at 
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that point, the only delineation of the horse area from the human area. There is 
therefore plenty of theoretical scope for protesters who wish to disrupt the 
meeting to have access to areas of the racecourse where that disruption can take 
place.” 

73. There is, therefore, in the Claimant’s submission, a strong probability of the 

apprehended acts being carried out.  

74. Second, were such acts to be carried out, the harm they would be likely to 

cause is potentially severe: Truesdale 1, §§52-67 [HB/4.5/249], Truesdale 2, 

§§31-37 [HB/15/531], Knapp, §§8-14) [HB/4.8/441]. Such risks as relate in 

particular to the Epsom Derby were considered in detail by Sir Anthony 

Mann, as follows: 

“19. As I have already pointed out, and as is clearly vouched in the evidence, 
the horses that participate in the Derby are young horses who are inexperienced 
and have been likened by a vet to adolescents on testosterone. They are twitchy, 
they are nervous, and they will be hyped up before the event. If there are attempts 
to interfere with them it is unknown how some or all of them will react. They 
may react by bolting, by backing into people, by throwing jockeys, and/or by 
somehow damaging themselves. There is, in my view, no doubt that that is a 
very serious risk. 

20. I have received evidence from a vet as to all these matters and as to the serious 
risk of danger to the horses if disruption of the type which is feared takes place, 
it might of course be a little ironic that those behind Animal Rising will be 
prepared to risk such things, and they may have an answer to the point, but 
there is no doubt that there is risk to the horses. There is also risk to the life and 
limb of jockeys, which is obvious. There is also a risk to life and limb of members 
of the public who may be affected by horses over whom there is less than full 
control. I accept all that evidence. 

21. I also accept that there is potential financial risk if the meeting is disrupted 
and there are delays in the race where races are postponed. The Derby race 
meeting is attended by tens of thousands of people and it is broadcast to millions 
and its reputation will hardly be enhanced if there is unjustified disruption by 
protesters or anyone else.”   

75. Also particular to the Epsom Racecourse are blind corners such as 

Tattenham Corner (where the suffragette, Emily Davison, famously entered 

the track before she was knocked down and fatally injured by the King’s 
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horse) (Truesdale 1, §26) [HB/4.5/249]. Protesters accessing the track, 

and/or security personnel following them, may not be aware of the extent 

to which a race is underway and how proximate horses are and, as Ms 

Davison’s grisly fate demonstrates, may be at risk of very serious harm.  

76. Moreover, whereas AR has championed the effect of the 15-minute delay at 

the 2023 Grand National (as set out above), the trainer of a horse which 

suffered a fatal fall in that race has stated that that delay was a major reason 

for the three fallen horses and five unseated jockeys (White, §32.1) 

[HB/4.7/407]. In the Claimant’s submission, this underscores, in the words 

of Sir Anthony Mann, the “ironic” nature of the acts the Claimant seeks to 

restrain, and the compelling justification for an injunction to that effect. 

77. In accordance with the Claimant’s duty of full and frank disclosure, it is 

noted that in the successful Committal proceedings against the Ninth 

Defendant, the Claimant agreed that “measures were in place to stop the race 

in the event of disruption to the race track and that the race could have been stopped 

in time had the system […] been operated as it should have done” (Committal 

Judgment, §25) [AB/2/15]. Such procedures are required by the British 

Horseracing Authority (“BHA”) and include visual monitoring of the race, 

and the use of flags and whistles to signal to jockeys and other relevant 

stakeholders to stop the race if a major hazard is detected (Committal 

Judgment, §15) [AB/2/15].  

78. However, it was also agreed between the Claimant and the Ninth 

Defendant that such procedure “involves an element of risk in terms of its 

implementation, and the speed and timeframe of flat races exacerbates this”, and 

that “the earlier the clerk can make the decision the better, in that it potentially 

increases the number of flags that can be deployed.” Accordingly, such 

procedures do not eliminate what are potentially very serious risks to 

(human and equine) participants and attendees. While no one was actually 
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harmed on 3 June 2023, the stop procedures in no way guarantee that horses 

and humans would not be, if future races are disrupted. Indeed, as noted 

above, the risks which materialised on 3 June 2023 were such that the police 

officers who apprehended Mr Newman were fearful for their own safety.  

79. Further to the risks to all participants and attendees, and as touched upon 

by Sir Anthony Mann (cited above), a delayed race is deeply damaging to 

the reputation of the Claimant. It harms the Claimant’s relationships with 

sponsors, patrons and broadcasters (who of course operate to a tightly 

defined schedule), among others (Truesdale 1, §§62-67) [HB/4.5/249].  

80. The threat of trespassing disruption to Race Meetings has been hugely 

costly to the Claimant, which has been required to divert considerable 

management time from the normal running of its business, and to 

implement additional security measures (Truesdale 2, §§35-37) [HB/15/531].  

81. In light of all of the above, therefore, there is a strong probability of acts of 

trespass and statutory breach being carried out which could cause serious 

and irreparable harm. In the Claimant’s submission, the “real and imminent 

risk” threshold is clearly met, and the justification for the injunction is 

compelling.  

(2) Reasonable alternatives 

82. The Claimant has exhausted all reasonable alternatives to the grant of a final 

injunction, and taken all appropriate steps to control the unwanted activity 

using other measures and powers at its disposal.  

83. First, prior to the disruption at the 2023 Derby, the Claimant invited AR to 

desist from its plans, and offered a location for peaceful, non-disruptive 

protest (Starkey, §§20-21) [HB/4.6/382]. The Claimant also drew AR’s 

attention to criminal offences which may apply to its actions, including 

pursuant to the Byelaws, set out above [HB/4.6/398-399]. None of this was 
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sufficient, however, to prevent the disruption at the 2023 Derby, even after 

the Interim Injunction Order had been made. It is clear that media-grabbing 

disruption is a core strategy for a number of protest groups, which have not 

been deterred by the existence of criminal sanctions.  

84. Second, not only has the Claimant been forced to expand its own security 

measures to seek to secure the races, but also Surrey Police has provided a 

“significantly increased” security presence at the Epsom Racecourse and 

carried out extensive operations in the run up to key race days (Truesdale 

2, §37) [HB/15/531]. Numerous arrests were made prior to the Derby on 3 

June 2023 which may well have prevented an even more serious threat to 

the safe running of the Derby than Mr Newman’s reckless actions posed: 

Truesdale Affidavit, §31 [HB/1/4], Committal Judgment, §13 [AB/2/15]. 

85. Third, the Claimant noted at paragraph 77 above that it has stop procedures 

in place, in accordance with BHA guidelines. Such procedures are of utmost 

importance in safeguarding the physical welfare of all participants and 

attendees. However, as noted above, they do not eliminate the risk of harm 

were someone deliberately to disrupt a race and in any case they are, 

obviously, not a sufficient alternative to an injunction, not least because the 

Claimant’s business is running horse races, not safely abandoning them. 

86. In accordance with the duty of full and frank disclosure, the Claimant 

further notes that it could be argued that it could, and perhaps should, 

pursue an amendment to the Byelaws, or the creation of new Byelaws, 

before seeking an injunction. The Supreme Court stated in Wolverhampton 

that the possibility of byelaws to control the apprehended acts should be 

considered in applications for injunctions against persons unknown (§§209-

216). That is particularly true as regards the obligations of local authorities 

towards Gypsy and Traveller communities. However, the context of that 

case is rather different in this regard. It is not clear in this case what further 
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byelaws the Conservators could make which would provide a reasonable 

alternative to the grant of a final injunction. In particular, as set out above, 

the fines which may imposed under byelaws created by the Conservators 

are limited by primary legislation to £50. It is unclear, therefore, how 

anything close to a sufficient deterrent effect could be achieved through 

amended or new byelaws.  

87. In light of the above, the Claimant has, it is submitted, exhausted all 

reasonable alternatives, and taken all appropriate steps to control the 

imminent and real risk, such that there is compelling justification for the 

final injunction sought.  

(3) Balance of Rights 

88. In the Claimant’s submission, the grant of the final injunction is necessary 

and proportionate, considering, in particular, the balance of the parties’ 

respective Convention rights.  

89. While the balancing exercise must be carried out in respect of deliberately 

disruptive protests, such protests do not fall within the core of Art. 11 

(Ziegler, §67; Cuadrilla, §§42-44). This must be weighed against the 

Claimant’s rights under A1P1 and the well-established position that 

“[i]nterference by trespass will rarely be a necessary and proportionate way of 

pursuing the right to … protest” (emphasis added; Cuciurean, §9(2), cited in 

Valero, §65; see also City of London Corpn and Ziegler, which highlight the 

property rights of owners of the land in question as a factor to be weighed 

in the balance).  

90. Further factors to be considered in accordance with the guidance in City of 

London Corpn and Ziegler, include “the extent to which the continuation of the 

protest would breach domestic law” and “the extent of the actual interference the 

protest causes to the rights of others”. In this regard, the fact that the 
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apprehended disruption would likely interfere with the Claimant’s 

statutory rights under the Act and constitute a criminal offence, at least 

under the Byelaws, further supports the injunction. Moreover, as set out 

above, interference with the Claimant’s lawful rights to run horse races is 

apt to cause significant damage to its lawful commercial interests.  

91. The Supreme Court and the Court of Appeal in the abovementioned cases, 

also highlighted that Courts should weigh in the balance, the extent of the 

interference caused by the protest “the rights of any members of the public”. In 

the Claimant’s submission, the extensive risks to public safety set out above, 

significantly tip the balance in favour of granting the injunction. 

92. As noted above, the Court may also consider whether the views giving rise 

to the protests relate to important issues, which many would consider of 

considerable breadth, depth and relevance and whether the protesters 

believed in them (Ziegler, §72). As to these factors, the Claimant underscores 

the following, which in its submission, tips the balance in favour of granting 

the injunction:  

(1) While enough people are evidently concerned by the issues in respect 

of which AR and other protest groups purport to act, such that there is, 

in the Claimant’s submission, a real risk of disruption, this must be 

balanced against the legitimate, widespread public enjoyment of 

horseracing. The Claimant’s events are frequently sold out, drawing 

attendees from many demographics and socioeconomic groups across 

the UK, and record levels of television and online spectators (Truesdale 

2, §20) [HB/15/531].  

(2) Furthermore, animal welfare is at the heart of the sport, which is 

heavily regulated and attracts significant investment (Truesdale 1, 

§§28-34) [HB/4.5/249]. No race runs unless BHA criteria are satisfied, 

while industry statistics show that 99.5% of horses that race finish safely 
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(Truesdale 1, §30) [HB/4.5/249]. At races run at Epsom, both the 

Applicant and BHA provide specialist veterinary teams (Truesdale 1, 

§34) [HB/4.5/249].  

93. Considering the balance of Convention rights at the interim stage, Sir 

Anthony Mann held that there was “a good arguable case, if not an absolutely 

clear case, that the Claimant has a right to restrain foreseen trespassers” (§§46-47) 

[AB/1/3].  

94. The Claimant submits that the ‘balancing ’ exercise points very decisively 

in favour of granting the injunction.  

iv. Damages not an adequate remedy 

95. Damages would not be an adequate remedy in this case. As Sir Anthony 

Mann rightly noted, the question of whether damages would be an 

adequate remedy “hardly require[d] any elaboration” (§47) [AB/1/3].  

G. WHY THE PROCEDURAL REQUIREMENTS ARE MET IN THIS CASE 

i. Clear identification of the persons unknown 

96. The Persons Unknown Defendants are identified by reference to the 

apprehended conduct, as set out at §4 of the draft Order. In the Claimant’s 

submission, the defendants are clearly identified and so the first procedural 

requirement is met.  

ii. Clear, non-technical injunction terms 

97. The terms of the injunction describe the prohibited conduct by reference to 

what an individual may not do where and when. While the terms 

correspond to the causes of action (as set out below), they are not described 

by reference to said causes of action. They are, in the Claimant’s submission, 
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clear and readily understandable by the general public, such that the second 

procedural requirement is met.  

iii. The prohibitions must match the claim 

98. The prohibitions set out at paragraph 4 of the draft Order match those at 

subparagraph 2.1 of the Amended Claim Form, by which the Claimant 

seeks to restrain “acts of trespass and/or interfering with the Claimant’s rights 

under the Act to hold and conduct Racing Fixtures” [HB/8/509]. 

iv. Geographic boundaries 

99. The terms at subparagraphs 4(1)-(5) of the draft Order specifically seek to 

prevent trespass on the areas of the Epsom Racecourse which are crucial for 

the smooth and safe running of the races, namely: (i) the Race Track, (ii) the 

Parade Ring, (iii) the Horses’ Route to the Parade Ring, and (iv) the Horses’ 

Route to the Race Track (as described at paragraph 3 of the draft Order, by 

reference to the Plan: “the Protected Areas”).  

100. As to this, Sir Anthony Mann held at §22: “The Claimant does not claim some 

overall single form of blanket injunction, such as restraining protesters from 

invading the course or anything like that. The relief sought is targeted at specific 

areas of the racecourse area” [AB/1/3]. At §55, having considered the Canada 

Goose requirements, Sir Anthony Mann stated he was satisfied that the 

terms of the interim injunction included appropriate geographical limits. 

The terms of the final injunction sought are the same as those granted at the 

interim stage, which were carefully considered by Sir Anthony.  

101. In light of the above, the Claimant submits that the fourth procedural 

requirement is met.  

v. Temporal limits – duration 
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102. The Claimant seeks a final injunction to last for five years, subject to annual 

review. In the Claimant’s submission, and in accordance with the factors 

which justified a five-year injunction against acts of protest in Valero, this 

period is appropriate in light of: (i) the threats posed by several protest 

groups, not only AR, which deliberately target sporting events, including 

events which are seemingly unconnected to their cause (perhaps because of 

the broadcasting of the sporting events ensuring that the protest is also 

likely to be broadcast/available for endless and everlasting dissemination 

on social media); (ii) the widespread and serious nature of disruptive 

protests at sporting events in recent years; and (iii) the significant expense 

of injunction proceedings.  

103. Moreover, the five-year period is justified given that the injunction sought 

would not operate in respect of the Protected Areas at all times, but only on 

the day of any racing fixture: the ‘five year’ period has to be seen in that 

context.  Members of the public are allowed to access the Protected Areas, 

save for when such areas are closed for the purpose of a race, when they 

may do so, only with special authorisation.  

104. In light of all of the above, the Claimant submits that a five-year duration is 

reasonably necessary to protect the Claimant’s rights, and proportionate to 

the risks in question.  

vi. Service 

105. The Claimant submits that it has taken all practical steps to notify the 

Defendants of each stage of these proceedings, in compliance with s. 12 

HRA 1998. The Claimant has done so in accordance with the Orders of Sir 

Anthony Mann and Roth J by way of the Sanctioned Alternative Service 

Methods.12 Such methods are on a par with similar methods used in 

 
12   Sir Anthony Mann also required that the Interim Injunction Order be posted at 50-metre intervals  
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analogous cases, noted at paragraph 42 above. Moreover, it is clear that such 

methods have been effective to bring the relevant documents to the 

attention of those concerned in these proceedings (as demonstrated, for 

example, by Mr Newman’s BBC Radio interview in advance of the 2023 

Derby, noted above).  

vii. The right to set aside or vary 

106. The draft Order provides liberty to any person affected by the terms of the 

injunction to apply to vary or discharge the whole or any part of the Order. 

In the Claimant’s submission this accords with the “generous” right (the 

Supreme Court’s term in Wolverhampton) to set aside or vary, as required in 

persons unknown cases.  

viii. Review 

107. The Claimant has included, at §4 of the draft Order, provision for the 

injunction to be reviewed on an annual basis, in accordance with the 

position adopted in Valero. The Claimant submits that more frequent 

reviews are unnecessary, and would put the Claimant to disproportionate 

expense, in circumstances in which it is unlikely to recover any costs of 

these proceedings from the Defendants.  

ix. Undertaking 

108. Insofar as this may be relevant (see Wolverhampton at §234 cited above) the 

Claimant has included at Schedule 2 to the draft Order an undertaking to 

the effect that, if the Court later finds that the Order has caused loss to the 

Defendants or any other party served with or notified of the Order and 

decides that the Defendants or other Party should be compensated for that 

loss, the Claimant will comply with any Order the Court may make. As to 

 
along that part of the perimeter of the Race Track marked with an orange line on the Plan on 2 
and 3 June 2023 (§5(1)). 
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the Claimant’s capability to satisfy any such undertaking in the very 

unlikely event that it is ever called to do so, see the financial statements 

appended to this skeleton, which update those exhibited to Truesdale 1 

[HB/4.5/343]13. 

F. CONCLUSION  

109. In light of all of the above, the Claimant submits that each of the substantive 

and procedural requirements necessary for the grant of a final injunction 

have been met.  

110. The Claimant, therefore, respectfully invites the Court to make a final 

injunction Order in the terms set out in the draft Order.   

 

ALAN MACLEAN KC 
ANTONIA EKLUND 
Blackstone Chambers 

4 July 2024 
 

 

 
13  The financial statements exhibited to Truesdale 1 are those filed with Companies House for the  

year ended 2021. The Claimant has provided the most recent financial statements filed with 
Companies House, which are those for the year ended 2022. 














































































